NOTE TO UNIVERSITY DEPARTMENTS:  PLEASE MODIFY THE AGREEMENT AS MUCH AS POSSIBLE PRIOR TO PROVIDING TO CONTRACTOR.  REMOVE ALL ASSISTANCE NOTES AND SUPPORT INFORMATION.  
FOR HELP, PLEASE CONTACT THE DISTRIBUTION SERVICES’ CONTRACTS OFFICE.   

AGREEMENT BETWEEN UNIVERSITY AND CONTRACTORPRIVATE 

FOR SOFTWARE LICENSE AND RELATED SERVICES

This software license and service agreement ("Agreement") is made and entered into effective as of _________________, 20____ (the “Effective Date”), by and between The University of Texas at San Antonio, a state agency and institution of higher education of the State of Texas (“University”),






, a 






 ("Contractor").


University and Contractor hereby agree as follows:

1. Software and Services.

1.1
Contractor shall grant to University  _________________________ (the “Software”) as further identified in Exhibit A.  Contractor shall deliver to University  [EX: Pass Code, License Key, Passwords, etc.] for University’s use of the Software.  The date of such delivery shall be referred to as the “Delivery Date”.
Contractor’s provision of the Software is a license, and shall not constitute an agreement of sale.  No title, patent, copyright, trademark, trade secret, intellectual property, or other ownership rights of Contractor are transferred to University by virtue of this Agreement.  
1.2
Contractor shall provide annual support services for the Software as set forth in Exhibit A (“Annual Support Services”).  Contractor shall provide Annual Support Services beginning on the Delivery Date and continuing throughout the term of this Agreement.  Thereafter, University may renew the Support Services by payment to Contractor of the fees set forth in Exhibit B, attached and incorporated for all purposes.   
1.3
Contractor shall provide implementation and training services as set forth in Exhibit B (“Implementation Support and Training”).
1.4
Contractor shall provide the Software, Implementation Support and Training, and Annual Support Services (the “Services”) in accordance with the terms, requirements and specifications contained in (1) this Agreement; (2) UTSA Request For Proposal No. ___________ issued on __, 200x, (the "RFP"); and (3) Contractor's response to the proposal dated _____, 200x (" RFP Response"), which are incorporated for all purposes. 

If there is a conflict among the provisions in the RFP, the RFP Response, or this Agreement, the provision requiring Contractor to supply the better quality or greater quantity of services will prevail, or if such conflict does not involve quality or quantity, then interpretation will be in the following order of precedence:   



(1)
Agreement; 

(2)
RFP Response;



(3)
RFP. 
2.
Term of Agreement

The term of this Agreement will begin on the Effective Date and expire on ______________________, 20___. University will have the option to renew this Agreement for _______ (___) additional ______ (____) year terms.

3.
Technical Obligations of University

3.1
Third Party Products.  Insert any special obligations here.


3.2
Data and Software Operation.  Insert any special obligations here.
4. 
Fee Rates
4.1
So long as Contractor has provided University with its current and accurate Federal Tax Identification Number in writing, University will pay Contractor in accordance with the fees set forth in Exhibit B.

4.2
The fees include all applicable federal, state or local sales or use taxes payable as a result of the execution or performance of this Agreement. University, as an agency and institution of higher education of the State of Texas, is exempt from certain State sales taxes pursuant to Section 151.309 of the Texas Tax Code.  University understands that rates may be subject to other applicable taxes in effect at the time of Agreement
5.
Payment Terms. 


All invoices shall be payable to Contractor within thirty (30) days after receipt of invoice and delivery of the Software or services set forth in this Agreement.  Payment for delivery of Software and services rendered shall not be unreasonably withheld or delayed.  If University disapproves any amount submitted for payment by Contractor, University shall give Contractor specific reasons for disapproval in writing.  Upon resolution of any disputed charges, the Contractor shall re-invoice such remaining charges to the University. Payment of these agreed upon charges shall be payable within thirty (30) days of receipt of invoice by University, and no interest charges shall be assessed provided payment is made within thirty (30) days.  
Interest shall be payable by University on all past due amounts at the rate specified in Section 2251.025(b), Texas Government Code, as amended from time to time, (or in the event applicable law prohibits the charge of such a rate of interest, interest will be charged at the maximum legal rate permitted by applicable law) computed from day the amount becomes past due until the date paid

Notwithstanding anything to the contrary, Contractor understands and acknowledges that University’s payment processes are as stipulated in Section 2251, Texas Government Code.
6. 
Contractor's Representations and Warranties.

6.1 
Inaccuracies.  Contractor agrees to call to University’s attention in writing all information in any materials supplied to Contractor (by University or any other party) that Contractor regards as unsuitable, improper or inaccurate in connection with the purposes of this Agreement.

6.2
Corporate Standing.  Contractor represents that it is a corporation duly organized, validly existing and in good standing under the laws of the State of Texas, that it has all necessary corporate power and has received all necessary corporate approvals to execute and deliver this Agreement, and the individual executing this Agreement on behalf of Contractor has been duly authorized to act for and bind Contractor. 

6.3
Performance Warranty.  Contractor warrants to University that the Software, as and when delivered to University by Contractor and when properly used for the purpose and in the manner specifically authorized by this Agreement, will perform as described in the Documentation and RFP Response in all material respects.  
6.4
Intellectual Property Warranty.  Contractor warrants to University that it has the full legal right to grant to University the license granted under this Agreement, and that the Software, University when used in accordance with the terms of this Agreement, do not infringe upon any United States patent, copyright, trade secret or other proprietary right of any Person.
6.5
Exceptions and Disclaimer.  EXCEPT AS EXPRESSLY STATED IN THIS SECTION 4, CONTRACTOR MAKES NO REPRESENTATIONS OR WARRANTIES, ORAL OR WRITTEN, EXPRESS OR IMPLIED, ARISING FROM COURSE OF DEALING, COURSE OF PERFORMANCE, USAGE OF TRADE, OR OTHERWISE, INCLUDING IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, OR TITLE. ADDITIONALLY, CONTRACTOR MAKES NO REPRESENTATIONS OR WARRANTIES REGARDING, NOR SHALL CONTRACTOR HAVE ANY LIABILITY WITH RESPECT TO, ANY THIRD PARTY PRODUCTS OR SERVICES.
7.
Proprietary Information and Confidentiality  
7.1
Confidential Information of Contractor.  University agrees that Contractor’s […____________] contains proprietary information, including trade secrets (“Proprietary Information”), that are the exclusive property of Contractor.  University and its employees and agents shall maintain the confidentiality of such Proprietary Information and not sell, license, publish, display, distribute, disclose or otherwise make available such Proprietary Information to any competitor of Contractor nor use such Proprietary Information except for University’s or the University of Texas System’s internal purposes in accordance with the terms of this Agreement.  Title to all of contractor’s proprietary information and all related patent, copyright, trademark, trade secret, intellectual property and other ownership rights of Contractor shall be and remain exclusively with Contractor, even with respect to such items that were created by Contractor specifically for or on behalf of University. This obligation of non-disclosure and non-use shall be effective during the term of this Agreement and for a period of three (3) years following the expiration or termination of this Agreement. It is acknowledged and agreed that the potential harm to Contractor of any breach of this confidentiality obligation cannot be adequately compensated by money damages.  Thus, to the extent authorized by the Constitution and laws of the State of Texas, Contractor shall be entitled to seek and obtain equitable and injunctive relief in the event of a breach or threatened breach of the confidentiality obligations.

Notwithstanding the foregoing, in no event shall University have any obligation of confidentiality relative to any information which (i) is in the public domain or comes into the public domain other than through breach of this Agreement by University; (ii) was known to University prior to disclosure by Contractor as shown by written records; (iii) is disclosed to University by a third party having legal right to do so; or, (iv) is required to be disclosed by law or court order, including but not limited to the requirements set forth in the Texas Public Information Act, Section 552, Texas Government Code.  


7.2
Confidential Information of University.  Contractor agrees that all information concerning University’s affairs, its trade secrets, teaching methods and techniques, development and donation information or processes, tracking methods or requirements (collectively "Data"), which Contractor may learn while performing service hereunder shall neither be disclosed by Contractor nor used by Contractor for any purpose other than on behalf of and in furtherance of University’s business interests in accordance with the terms of this Agreement.  Without the prior, written content of University, to be granted or withheld in its sole discretion, Contractor shall not disseminate or divulge the Data to any person or entity, other than as set forth herein. Contractor shall limit access to the Data to such persons who have a need for access to the Data for the purpose of developing, upgrading, maintaining, servicing, installing or providing technical support in connection with completing contractor’s requirements under this Agreement.  This obligation of non-disclosure and non-use of Data shall be effective during the term of this Agreement and shall remain in force following the expiration or termination of this Agreement. 

At the time this Agreement is complete or terminated for any reason, Contractor shall, at University’s option, either return all Data to the University, or destroy, and shall ensure that all persons to whom it has disclosed the Data shall destroy, all copies of the Data, unless otherwise directed in writing by University.  It is acknowledged and agreed that the potential harm to University of any breach of this confidentiality obligation cannot be adequately compensated by money damages.  Thus, University shall be entitled to seek and obtain equitable and injunctive relief in the event of a breach or threatened breach of the confidentiality obligations. 

Notwithstanding the foregoing, in no event shall Contractor have any obligation of confidentiality relative to any information which (i) is in the public domain or comes into the public domain other than through breach of this Agreement by University; (ii) was known to Contractor prior to disclosure by University as shown by written records; (iii) is disclosed to Contractor by a third party having legal right to do so; or, (iv) is required to be disclosed by law or court order.  

8.
University Marks and Contractor’s Ability for Public Acknowledgement  

Contractor acknowledges that the Board of Regents of The University of Texas System Board of Regents owns all rights to the name, logos, and symbols of University (“University Marks”). No displays or other advertising may state or imply that University endorses Contractor's products and services. Any use of University Marks  Any use of the University Marks in any way by Contractor must receive prior written approval of University, and any commercial use of University Marks must be pursuant to a license issued by the Collegiate Licensing Company or any successor identified by University.
9. 
Access to University Premises  
9.1
Identification and Refusal of Entry.  

Contractor acknowledges that University has the rights to (a) require identification from any person on the University’s premises, (b) refuse entry to persons having no legitimate business on the University’s premises, and (c) eject any undesirable person refusing to leave peaceably on request. Contractor shall cooperate with all authorized University representatives in the exercise of University’s rights described in the preceding sentence.


9.2
Limited Access.  

           Contractor, its employees, permitted subcontractors and agents, shall have the right to use and access only those University facilities that may be necessary to perform the Services and shall have no right to use or access any other facilities of University.

9. 3
Employee Conduct. 


While on University premises, Contractor shall require all of its employees, permitted subcontractors and agents to adhere to all of University’s policies and regulations, including but not limited to all University traffic and parking rules and regulations. Contractor shall complete the Services without interfering in any way with the activities of University’s faculty, students, staff, visitors or invitees.  Contractor shall take all reasonable precautions to prevent its employees, subcontractors or agents from exposing any University faculty, staff, student, visitor, or invitee to impropriety of word or conduct.
9.4
Coordination with O.I.T.
Contractor shall coordinate with the University’s Office of Information Technology Office in completion of the Services.  The telephone number for O.I.T., provided as reference, is 210-458-4555.
10.
Insurance
Contractor agrees that it will maintain public liability and property damage insurance in reasonable limits covering its obligations under this Agreement, and will maintain worker's compensation coverage (either by insurance or if qualified pursuant to law, through a self-insurance program) covering all Contractor’s employees or agents that may perform any services under this Agreement on premises occupied by or under the control of University.  At minimum, however, Contractor will obtain and maintain in force, at Contractor's sole expense, all insurance required by applicable state or federal law, including but not limited to workers' compensation and unemployment insurance.   

11.
Indemnification 

11.1
University.  To the extent authorized by the constitution and laws of the State of Texas, University agrees to indemnify and hold harmless Contractor, its agents, officers and employees from and against any liability, cost or expense, arising out of or associated with any claim for damages and/or personal injury, including death therefrom, to any person, or property damage or loss, (collectively, "Claims"), arising solely from University’s negligent acts, omissions or willful misconduct in connection with University’s obligations under this Agreement.  Provided however, University shall not indemnify, defend or hold harmless Contractor from and against any liability, cost or expense arising out of the negligent acts or omissions or willful misconduct of Contractor or the independent acts of third parties not affiliated with University.  

11.2
Contractor.  To the extent authorized by the constitution and laws of the State of Texas, Contractor shall indemnify, defend and hold harmless the University of Texas System, University, and its agents, officers and employees (the “Indemnified Parties”) from and against any Claims arising solely from Contractor 's negligent acts or omissions or willful misconduct.  Provided however, that Contractor shall not indemnify, defend or hold harmless the Indemnified Parties from and against any liability, cost or expense arising out of the negligent acts or omissions or willful misconduct of the Indemnified Parties or the independent acts of third parties not affiliated with Contractor.  
11.3
Contractor’s Intellectual Property Indemnification.  In addition, Contractor will defend, indemnify and hold University harmless from any action based on a claim that University's use of the Services in accordance with this Agreement, infringes any patent, copyright, or trade secrets of any third party.

12.
Limitations on Consequential Damages  
TO THE EXTENT AUTHORIZED BY THE CONSTITUTION AND LAWS OF THE STATE OF TEXAS, CONTRACTOR SHALL NOT BE LIABLE TO UNIVERSITY OR ANY OTHER PERSON FOR LOST REVENUES, LOST PROFITS, LOSS OF BUSINESS, OR ANY INCIDENTAL, INDIRECT, EXEMPLARY, CONSEQUENTIAL, SPECIAL OR PUNITIVE DAMAGES OF ANY KIND, INCLUDING SUCH DAMAGES ARISING FROM ANY BREACH OF THIS AGREEMENT OR ANY TERMINATION OF THIS AGREEMENT, WHETHER SUCH LIABILITY IS ASSERTED ON THE BASIS OF CONTRACT, TORT (INCLUDING NEGLIGENCE OR STRICT LIABILITY), OR OTHERWISE AND WHETHER OR NOT FORESEEABLE, EVEN IF CONTRACTOR HAS BEEN ADVISED OR WAS AWARE OF THE POSSIBILITY OF SUCH LOSS OR DAMAGES.  This limitation of liability shall not apply to Contractor’s intellectual property indemnification set forth above.
13. 
Termination and Default.

13.1
Breach.  In the event of a material failure by a party to this Agreement to perform in accordance with the terms of this Agreement (“default”), the other party may terminate this Agreement upon thirty (30) days’ written notice of termination setting forth the nature of the material failure; provided, that, the material failure is through no fault of the terminating party. The termination will not be effective if the material failure is fully cured prior to the end of the thirty-day period. 

13.2
Non-Payment.  In the event that University fails to pay for, or discontinues, Annual Support Services in accordance with this Agreement, Contractor may terminate this Agreement upon thirty (30) days’ written notice of termination setting forth the nature of the material failure. The termination will not be effective if such issue of non-payment is fully cured prior to the end of the thirty-day period. 

13.3
Effect of Termination.   Upon a termination of this Agreement, whether under this Section 13 or otherwise, University shall: (a) discontinue all use of all affected Software and Documentation, (b) promptly return to Contractor all copies of the affected Software and Documentation then in University's possession, and (c) upon Contractor’s written request, give written notice to Contractor certifying that all copies of the affected Software and Documentation have been permanently deleted from its computers. Termination under this Section 8 does not relieve the party’s from liability for any default or breach under this Agreement, including, but not limited to, University’s obligation to pay Contractor for all services received in accordance with this Agreement.   The provisions of Sections _____ shall survive any termination of this Agreement. 

14.
 Relationship of the Parties.

For all purposes of this Agreement and notwithstanding any provision of this Agreement to the contrary, Contractor is an independent contractor and is not a state employee, partner, joint venturer, or agent of University. Contractor will not bind nor attempt to bind University to any agreement or contract. As an independent contractor, Contractor is solely responsible for all taxes, withholdings, and other statutory or contractual obligations of any sort, including but not limited to workers’ compensation insurance.

15.


Additional Statutory Provisions


15.1
Governing Law.  This Agreement and all of the rights and obligations of the parties hereto and all of the terms and conditions hereof shall be construed, interpreted and applied in accordance with and governed by and enforced under the laws of the State of Texas.


15.2 
Texas Family Code Child Support Certification.  Pursuant to Section 231.006, Texas Family Code, Contractor certifies that it is not ineligible to receive the award of or payments under this Agreement and acknowledges that this Agreement may be terminated and payment may be withheld if this certification is inaccurate.


15.3
Eligibility Certification.  Pursuant to Section 2155.004, Texas Government Code, Contractor certifies that the individual or business entity named in this Agreement is not ineligible to receive the award of or payments under this Agreement and acknowledges that this Agreement may be terminated and payment withheld if this certification is inaccurate.


15.4
Franchise Tax Certification.  A corporate or limited liability company Contractor certifies that it is not currently delinquent in the payment of any Franchise Taxes due under Chapter 171 of the Texas Tax Code, or that the corporation or limited liability company is exempt from the payment of such taxes, or that the corporation or limited liability company is an out-of-state corporation or limited liability company that is not subject to the Texas Franchise Tax, whichever is applicable. 

15.5 
Payment of Debt or Delinquency to the State. Pursuant to Sections 2107.008 and 2252.903, Texas Government Code, Contractor agrees that any payments owing to Contractor under this Agreement may be applied directly toward any debt or delinquency that Contractor owes the State of Texas or any agency of the State of Texas regardless of when it arises, until such debt or delinquency is paid in full.


15.6
Products and Materials Produced in Texas. Contractor covenants and agrees that as required by Section 2155.4441, Texas Government Code, in performing the Work and its other duties and obligations under this Agreement, the Contractor shall purchase products and materials produced in Texas when such products and materials are available at a price and delivery time comparable to products and materials produced outside of Texas.


15.7
Dispute Resolution. To the extent that Chapter 2260, Texas Government  Code, is applicable to this contract and is not preempted by other applicable law, the dispute resolution process provided for in Chapter 2260 and the related rules adopted by the Texas Attorney General pursuant to Chapter 2260, shall be used by the University and Contractor to attempt to resolve any claim for breach of contract made by Contractor that cannot be resolved in the ordinary course of business.  The Chief Business Officer of University shall examine Contractor claim and any counterclaim and negotiate with Contractor in an effort to resolve such claims.  The parties hereto specifically agree that (i) neither the issuance of this Contract by University nor any other conduct, action or inaction of any representative of University relating to this Contract constitutes or is intended to constitute a waiver of University’s or the State’s sovereign immunity to suit; and (ii) University has not waived its right to seek redress in the courts.

15.8
Access by Individuals with Disabilities.  Contractor represents and warrants (“EIR Warranty”) that the electronic and information resources and all associated information, documentation, and support that it provides to University under this Agreement (collectively, “EIRs”) comply with the requirements of Title 1, Rules 213.35 and 213.36 of the Texas Administrative Code (as authorized by Chapter

2054, Subchapter M of the Texas Government Code.).

To the extent Contractor becomes aware that the EIRs, or any portion thereof, do not satisfy the EIR Warranty, then Contractor represents and warrants that it will, at no cost to University, either (1) perform all necessary remediation to make the EIRs satisfy the EIR Warranty; or (2) replace the EIRs with new EIRs that satisfy the EIR Warranty.  Should University notify Contractor in writing that the EIRs, or any portion thereof, do not comply with the EIR Warranty, and such non-compliance continues for a period of sixty days after such written notice to Contractor, then University may terminate this Agreement and Contractor will refund to the University, within thirty (30) days after the termination date, a prorated amount of any fees paid by University for Services not yet properly rendered..
16.


Miscellaneous.
16.1
Entire Agreement; Modifications. This Agreement supersedes all prior agreements, written or oral, between Contractor and University and will constitute the entire agreement and understanding between the parties with respect to the subject matter of this Agreement. This Agreement and each of its provisions will be binding upon the parties and may not be waived, modified, amended or altered except by a writing signed by both University and Contractor.

16.2
Assignment. Contractor shall not assign this Agreement or any of its rights hereunder, nor delegate any of its obligations hereunder, without University’s prior written consent,
16.3
Force Majeure. Neither party hereto will be liable or responsible to the other for any loss or damage or for any delays or failure to perform due to causes beyond its reasonable control including, but not limited to, acts of God, strikes, epidemics, war, riots, flood, fire, sabotage, or any other circumstances of like character.
16.4 
Captions. The captions of sections and subsections in this Agreement are for convenience only and will not be considered or referred to in resolving questions of interpretation or construction.

12.5
Waivers. No delay or omission in exercising any right accruing upon a default in performance of this Agreement will impair any right or be construed to be a waiver of any right. A waiver of any default under this Agreement will not be construed to be a waiver of any subsequent default under this Agreement.

12.6
Notices. Except as otherwise provided in this Section, all notices, consents, approvals, demands, requests or other communications provided for or permitted to be given under any of the provisions of this Agreement, (including written notice to University pursuant to Section 2251.054, Texas Government Code) shall be in writing and shall be deemed to have been duly given or served when delivered by hand delivery or when deposited in the U.S. mail by registered or certified mail, return receipt requested, postage prepaid, and addressed as follows:

If to University:
The University of Texas at San Antonio





6900 N. Loop 1604 West





San Antonio, TX 78249





Attention: Vice President of Business Affairs





e-mail: vpba@utsa.edu 





Phone: (210) 458-4201


with copy to:
The University of Texas at San Antonio





6900 N. Loop 1604 West





San Antonio, TX 78249





Attention: Yolanda Miller





Office of Materials Management 





Fax: (210) 458-4061





Phone: (210) 458-4060

If to Contractor:
_________________________




_________________________




_________________________




Attention: _________________

Or other person or address as may be given in writing by either party to the other in accordance with this Section.


Any e-mail notice sent pursuant to Section 2251.054, Texas Government Code, shall reference such Section of the Code in the notice.  

12.9
Severability. In case any provision of this Agreement will, for any reason, be held invalid or unenforceable in any respect, the invalidity or unenforceability will not affect any other provision of this Agreement, and this Agreement will be construed as if the invalid or unenforceable provision had not been included.

University and Contractor have executed and delivered this Agreement to be effective as of the Effective Date.

UNIVERSITY:





CONTRACTOR:

THE UNIVERSITY OF TEXAS


______________________
AT SAN ANTONIO



By:






By: ___________________________

Name:
______________________________

Name: ________________________

Title:
______________________________

Title: __________________________







Date: ________________________


Date: __________________________








Attach:

EXHIBIT A – Software and Support Services 
EXHIBIT B – Implementation & Training Schedule
EXHIBIT C – Fees for Software & Services


EXHIBIT A


SOFTWARE AND ANNUAL SUPPORT SERVICES
Contractor will provide to University the following Software and Annual Support Services in accordance with the terms of this Agreement: 
1. 
Software 

2.  
Annual Support Services
2.1
Contractor shall supply remote technical and application assistance to University for the Software, provided the University has paid the specified Annual Support Fee for the current period, as specified in Exhibit C. 

2.2
Support Service hours shall be________________.  All times are Central Standard Time.

2.3
Support and software updates shall be provided for the current and immediate previous major releases.

EXHIBIT B


IMPLEMENTATION SUPPORT AND TRAINING SCHEDULE
1.  
Overview of Implementation and Training   

2.  
Specific Implementation Support Services 
3.
Specific Training Requirements
EXHIBIT C


FEES FOR SOFTWARE AND SERVICES

1.
Software, Including Related Documentation 


$
2.
Annual Support Services
Annual Support Services for the First Contract Year: $
Annual Support Services for the Second Contract Year:  $

Annual Support Services Following the Second Contract Year:  
3.
Basic Implementation Support: 
If University submits, in advance, a written request for additional services not contemplated or reasonably inferred by this Agreement, Contractor will be paid for actual hours incurred by Contractor’s personnel directly and solely in support of the additional services at the rates set forth above.
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